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January 31, 2005

Honorable Paul Turner, Presiding Justice,

and Associate Justices
California Court of Appeal
Second Appellate District, Division Five
300 South Spring Street
Los Angeles, California 90013-1213

Re: (3 Entertainment, Inc. v. Arthur J. Gallagher & Co.

2d Civil No. B174518

Honorable Justices:

The California Academy of Appellate Lawyers, a non-profit
organization of experienced appellate practitioners, asks the Court to
modify its disposition in this case. We are concerned that the opinion
may unnecessarily confuse the already difficult law of appealability.
We believe the modification we request will eliminate that risk.

As the Court correctly notes, “the judgment looks like a final
appealable judgment.” (Opn., p. 4.) That is because, on its face, the
judgment completely disposed of the case as to Gallagher. Under
these circamstances, C3 had no choice but to appeal-—and no
responsible lawyer would have advised C3 otherwise.

Therein lies the problem. The opinion suggests that a judgment
that in all respects appears final and appealable may nevertheless not
be appealable. That means that a prospective appellant’s lawyer can
no longer rely on a bright-line rule, but now must evaluate whether for
some reason the judgment might not really be what it seems. Clients
will be very much at risk if their Jawyers guess wrong. At the least, as
happened here, the parties may brief an entire appeal only to find
out—perhaps many months and tens of thousands of dollars
later—that the appeal was premature. But that harm pales in
comparison to the harm from failing to appeal a judgment that tums
out to be appealable.



CALIFORNIA ACADEMY OF APPELLATE LAWYERS

Honorable Paul Turner, Presiding Justice,
and Associate Justices

January 31, 2005

Page 2

We respectfully suggest that the solution is not to blur the bright-line appealability
rule that now exists, but rather to focus on what really went wrong here. As the opinion
states, the trial court erved: After granting summary judgment, it “should have then ruled
that the order would not be reduced to a separate judgment.” (/bid., emphasis in
original.) This narrow error points to an equally narrow appellate remedy: not to dismiss
an appeal that on the face of the record was entirely proper, but rather to correct the trial
court’s error by vacating the erroneously entered judgment.

This approach would leave existing rules on appealability untouched and
unambiguous, while clarifying the trial court’s responsibilities in a situation like this.
Although we believe it would be helpful for the Court to provide more concrete guidance
on how trial courts should handle the unusual summary judgment situation in this
case—we suspect that the summary judgment motion itself may have been
premature-—the specific issue that concerns us can be addressed simply by modifying the
disposition along these lines:

We thus -dismiss-thisappeat—Fhe direct the trial court to vacate the

judgment in favor of Gallagher—canbe-appealted-whentherets and not to
enter judgment until it can enter a final judgment disposing of all causes of

action against both Hartford and Gallagher. .

We appreciate the Court’s consideration of our request.
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. Tam over the age of 18
and not a party to the within action; my business address is S700 Wilshire Boulevard, Suite 375,
Los Angeles, California 90036.

On January 31, 2005, T served the foregoing document described as; LETTER DATED
JANUARY 31, 2005 FROM THE CALIFORNIA ACADEMY OF APPELLATE
LAWYERS TO THE HONORABLE PAUL TURNER AND ASSOCIATE JUSTICES
REGARDING C3 ENTERTAINMENT, INC. v. ARTHUR J. GALLAGHER & CO., 2d Civil
No. B174518 on the parties in this action by serving:

Robert N. Benjamin, Esq.
1725 Victory Boulevard
Glendale, California 91201

Douglas I. Rovens, Esq.

Rovens Lamb LLP

660 South Figueroa Street, #1900
Los Angeles, California 90017

Dean B. Herman, Esq.
Michelman & Robinson, LLP
15760 Ventura Boulevard, #500
Encino, California 91436

Lawrence A. Tabb, Esq.

Cheryl Orr, Esq.

Musick Peeler & Garrett LLP
One Wilshire Boulevard, #2000
Los Angeles, California 90017

Clerk to

Honorable Jon Mayeda

Los Angeles County Superior Court
111 North Hill Street

Los Angeles, California 90012

California Supreme Court (four copies)
300 South Spring Street
Los Angeles, California 90013

(X) By Envelope - by placing () the original (X) a true copy thereof enclosed in sealed
envelopes addressed as above and delivering such envelopes:



(X) By Mail: As follows: Iam "readily familiar" with this firm's practice of collection and
pracessing correspondence for mailing. Under that practice, it would be deposited with United
States Postal Service on that same day with postage thereon fully prepaid at Los Angeles,
California in the ordinary course of business. 1 am aware that on motion of party served, service
is presumed invalid if postal cancellation date or postage meter date is more than 1 day after date
of deposit for mailing in affidavit.

0 By Personal Service: I delivered such envelope by hand to the office of the addressee(s).

0O By Federal Express: 1 caused such envelope to be delivered by Federal Express delivery
service to the offices of the addressee.

0 By Facsimile Transmission: On at _.m,, I caused the above-named
document to be transmitted by facsimile transmission telephonically to the offices of the
addressee(s) at the facsimile number(s) so indicated above, The transmission was reported as
complete and without error. A copy of the transmission report properly issued by the transmitting
facsimile machine 1s attached hereto.

Executed on January 31, 2005, at Los Angeles, California.

(X) (State) I declare under penalty of perjury under the laws of the State of California that the
foregoing 1s true and correct.

() (Federal) I declare that I am employed by the office of a member of the bar of this court at
whose direction the service was made.

Peggy Levenstein



